
Matjaz Nahtigal, October 2014 

 

British Constitutional Settlement Cannot Be Achieved Without 

Resolving The EU Constitutional Conundrum 

A Proposal For Simultaneous Bottom-Up And Top-Down Reconstruction 

 

Introduction – European and national constitutional contexts need redirection 

 

The purpose of this paper is to present why the new British constitutional settlement,  

announced a few days before the Scotland referendum and pledging maximum devolution of 

powers, cannot be achieved without an adequate European Union (EU) constitutional 

settlement.  

In the last two decades since the Maastricht treaty was adopted, most economic powers 

were transferred from the EU member states and their regions to the European level. The 

transfer of powers took place under the assumption that the European common market would 

work best if there was a minimum of interference by the governments of member states and 

their regions. This is the reason why the policy space for the governments and their regions 

under the common European framework has increasingly narrowed over the last two decades. 

Such a restrictive arrangement worked best for the established large businesses, privileged 

segments of economy and society and the large financial institutions. This process has led to 

the disproportionate concentration of economic, financial and political powers, 

disempowerment of excluded parts of populations, exclusion of large numbers of businesses 

and stagnation of a large number of European regions. Therefore, the discontent and 

disempowerment is not only pertinent to the case of Scotland; it is a growing sentiment across 

large parts of the populations across the EU.  



A new constitutional settlement, aimed at economic, social and political empowerment of 

excluded populations, must be achieved at the European level. Maximum devolution of 

powers to the EU member states and their regions is necessary to open up space for more 

coherent, balanced and decentralized economic and social development in the future. Such a 

devolution of powers would open up space for new development initiatives and the 

opportunity for more diverse and pluralistic development strategies across the EU. The fear 

that such a decentralized and diverse institutional development may lead to the disintegration 

of the European project is mainly put forward by the privileged insiders and by the European 

technocrats. In the context of maximum devolution and comprehensive EU decentralization, 

the prime task of the Union should be to maintain and strengthen the social, educational and 

environmental standards. This will prevent the apparent race to the bottom in social standards, 

labor market, tax policy and environmental protection areas.   

 

European implications of the Scotland referendum 

 

In recent years, many observers of developments in European Union (EU) countries and 

regions have anticipated that a plebiscite for independence, devolution, secession or even EU 

exit would take place somewhere in the southern periphery of Europe. As a September 2014 

referendum on independence took place in Scotland instead, it shows another important 

dimension that escaped attention both of the British ruling elites and of the entire European 

ruling classes. Namely, the protracted economic, financial and social crisis is not something 

pertinent only to the European southern periphery, but that it spans across a large number of 

European regions and entities. The referendum in Scotland does not only carry importance for 

the future of the British constitutional settlement but also for the future of European 

constitutional settlement. 



The rules and policies adopted by the EU in the last two decades, and especially during 

the recent financial crisis, took away from member states and their regions the instruments 

and tools to implement counter-cyclical measures in the period of severe recession. The most 

well-known set of rules was adopted in the form of the EU fiscal compact, which is formally 

known as "A Treaty on Stability, Coordination and Governance in the Economic and 

Monetary Union." There were many other sets of EU rules that were also imposed top-down 

with “one size fits all” policies and measures. Their common characteristic was that they 

narrowed the maneuvering room of member states. These rules and restrictions took away 

from the member states and their regions both the instruments and roles to implement the 

counter-cyclical measures and more importantly, the capacity to articulate and implement the 

development strategies based on the potential, aspirations and initiatives stemming from the 

local businesses, entrepreneurs and the civil society at large.  

The British main political parties announced the pledge for maximum devolution of 

powers to Scotland if the population opted for the Union. Now that the referendum is over, 

the British main political parties will inevitably encounter a huge problem: how to keep the 

promises with respect to the maximum devolution of powers since they yielded most of the 

economic powers to the EU level in the last two decades. In other words, constitutional 

settlement in Britain is not possible to achieve without resolving the comparable EU 

constitutional settlement.  

The institutional EU architecture based on the Lisbon treaty is neither capable nor willing 

to launch a comprehensive economic, social and political reconstruction of Europe. 

Consequently, there will be no pan-European attempts, resembling the Roosevelt’s New Deal 

program, for the EU in the 21
st
 century. The problem is that the EU is neither able nor willing 

to implement a comprehensive reconstruction, and the European member states together with 

their regions are currently left without instruments, tools and capacities to launch their own 



comprehensive reconstruction. The policy space within the EU has shrunken substantially 

both at the European, national and sub-national levels.  

The absence of development strategies, instruments and tools led to some spontaneous 

developments in the common European market, where privileged insiders are benefiting while 

the majority of the population, businesses and citizens are left to their own devices. This 

asymmetry of developments is marked not only by the North-South divide, but is a larger 

pattern of development. The recent referendum in Scotland was only one such expression, and 

one can expect many more such expressions of dissatisfaction and discontent until an 

appropriate framework at the EU and national levels is ultimately formulated. Needless to 

add, an attempt of muddling through within the present normative context is not a viable 

formula. One instance of empirical evidence about the overall misdirection of European 

integration, including the British context, can be viewed from reading the European Regional 

Yearbook. Careful reading of successive volumes of the European Regional Yearbook in 

recent years can be informative about how the economic, financial and social impact of the 

crisis and austerity substantially surpassed certain "profligate" and "financially irresponsible" 

Southern European countries. Not that such profligacy and financial irresponsibility problems 

do not exist, but the structural European problems go far beyond the problem of living beyond 

the means of certain European countries and regions. The European Regional Yearbook 2012 

reported that out of the 271 nomenclature of territorial units for statistics (NUTS) level 2 

regions in the EU, the unemployment rate increased between 2007 and 2010 in 215 regions, 

remained unchanged in 7 and fell in 49. (European Union 2012, 78). 

Misdirection of current developments cannot and should not be observed only 

empirically. They can be observed from deep dissatisfaction expressed in the recent European 

parliamentary elections, from the decreasing legitimacy of European institutions and 

mainstream political parties from North to South of Europe. They all lack credible, coherent 



and programmatic answers and visions to address the anxieties of people from Scotland to 

Greece, from Portugal to Sweden, across all of Europe. 

 

European excessive and harmful centralization  

 

A pattern of centralized integration can be observed in the past two decades. On one hand 

in the area of economic policies, there was a constant flow of powers from the member states 

toward the centralized bodies of the EU. On the other hand, the responsibilities for providing 

social security to the citizens were left to the member states. This asymmetric process led to a 

European constitutional impasse even before the recent crisis emerged. Moreover, the 

dominant thinking inside the European institutions is almost exclusively influenced by the 

economic orthodoxy and the technocratic belief about the superiority of the top-down and 

"one size fits all" economic model applied to all the diverse European countries and their 

regions. At the heart of this thinking lies the dogma that there is one single form of a market 

economy with a neutral distribution effect for all the actors in the market.  

 As a consequence of the centralization of economic powers in the hands of the EU 

(noting that even the U.K. Parliament was highly complacent in the processes of 

centralization in the area of economic life), the social and economic developments led to the 

increasing concentration of economic and political powers in the relatively small, privileged 

areas and segments of European economic, financial and political life. It has led to the 

hierarchical segmentation of European economies, regions and societies. Large parts of the 

European population, local and regional economies and societies within the EU remain 

excluded from the benefits of the European single market. This was the case before the recent 

crisis and these stark divisions are being exacerbated in a protracted period of austerity. The 

last thing that the majority of European citizens in diverse local communities need to hear 

from the European technocrats and political class is that there is no alternative to the imposed 



rigid rules based on the "one size fits all" standard economic model. The hegemonic mantra of 

"no alternatives", internalized in recent decades by all the mainstream political parties in 

Europe, inevitably leads to the suppression of local development initiatives and alternative 

development strategies of different localities and regions across Europe.  

 

Classical federalism is not the way for resolving the EU’s constitutional conundrum 

 

The issue of optimal allocation of competences and powers between the member states 

and the Union was not been successfully resolved during the Convention on the future of 

Europe and the previously adopted Lisbon treaty. It is true that the division of powers and 

competences in the Lisbon treaty is clearer, but it is also true that the principles of subsidiarity 

and proportionality were never fully appreciated by the European institutions, including the 

European Court of Justice.  

From the perspective of classical federalism, the development of the EU has evolved 

through several stages of integration to the point that requires, according to mainstream 

scholarship, the establishment of the fiscal, banking and political union to secure an overall 

functioning of the EU. The point of European integration development from the perspective 

of classical federalism resembles the development of the U.S. federation in the period of 

Franklin Roosevelt’s New Deal era. One of the most important fiscal and federal 

characteristics of the New Deal era was marked by “the ascendance of the federal government 

relative to the states and notwithstanding President Franklin D. Roosevelt’s instinctive fiscal 

conservatism, the introduction of countercyclical demand management at the federal level” 

(Henning, Kessler, 2012, 15). Henning and Kessler were right to mention that the EU “faces a 

choice between designing debt brakes to provide for countercyclical action at the national 

level and creating a common countercyclical fiscal instrument of considerably larger size than 

the present EU budget” (p. 30). They provide useful insights from the U.S. fiscal arrangement 



such as that in the U.S. most states have separate and capital budgets and that the states' 

balanced budget rules have not prevented them from getting into fiscal trouble (p. 18).  

However, they underestimate that the U.S. federal arrangement, although providing more 

maneuvering room for running economic and development policies at the state level, has also 

produced many adverse effects. The primacy of the financial industry over the real economy 

("Wall Street vs. Main Street"), deindustrialization of traditional economic centers (like 

Detroit), squeezing the U.S. working and the middle class, massive concentration of power 

and increases in the share of profits and talented people by the large financial institutions  

quickly come to mind.  

These authors also tend to underestimate other alternative federal arrangements that 

would require more institutional imagination from the bottom-up and top-down. Fiscal rules 

and macroeconomic stability are only parts of the larger equation. A larger federal equation 

should presuppose the active role and participation of the governments at the local, regional 

and national levels. Modern types of industrial and development policies do not necessarily 

require massive subsidies and financial transfers to stimulate growth and development. 

Decentralized public–private partnerships can enable greater access to production, 

entrepreneurship, new technologies and new skills in many different ways and within many 

different institutional contexts. Only when achieving activation of economic and social 

activities at the grassroots levels of many stagnating and decaying EU localities can a real 

macroeconomic balance be achieved, based on dynamic pro-active development. 

Devolution of powers can be viewed, as Roberto Unger (2012) explained, as a separation 

(a disconnect or withdrawal) between the central government and localities or it can be 

viewed as an opportunity for improved cooperation between various entities and levels of 

governance in a form of developing the counter-models of the national futures within the 

same unitary state. It requires institutional imagination to grasp the opportunity of devolution 



and decentralization to launch comprehensive economic, social and political reconstruction of 

the EU and their member states – small and large, unitary and federal – beyond the rigid and 

bureaucratized rules of fiscal, banking and political Union. 

 

Alternative proposal for the future bottom-up and top-down EU developments  

 

The trend of economic centralization, whereby the EU is imposing increasing 

macroeconomic and regulatory constraints on the member states and their regions while the 

latter remain responsible for maintaining the social protection for their citizens, is not 

sustainable. Having recognized that this path is not sustainable, the most frequent response of 

the European social democracy and enlightened observers of the EU is that it needs to create a 

genuine fiscal, transfer and political Union to survive. What the proponents of such a Union 

fail to see is that it would most likely petrify the existing differences in social and economic 

development. Moreover, it would lead to the path dependency for the majority of European 

regions and their citizens. Such a Union would also inevitably suffer from the backlash of 

European taxpayers. One should remember the sentiments of German taxpayers during the not 

very successful, but extremely costly integration of East Germany and multiply these 

sentiments many times to reach a probable European level. 

 If a supposedly genuine fiscal, transfer and political Union, conceptualized on the 

basis of the traditional federal arrangement, is neither plausible not desirable from the 

progressive and conservative perspectives alike, what is a plausible alternative for the EU? 

One such alternative proposal was elaborated by Roberto Unger from the Harvard Law 

School. He calls his proposal a "cooperative federalism" to emphasize its distinction from the 

traditional, very often rigid form of federal arrangement. The crucial idea of cooperative 

federalism is to maximize the maneuvering room for national, regional and local governments 

to try out new forms of production, organization and association with minimum Union 



macroeconomic and regulatory constraints. The Union should provide strong definitions of 

basic social endowments and protections, funded if necessary by redistributive transfers 

within the Union (Unger, 2002; Unger 2013). Diversity of institutions, national strategies for 

development and forms of life and consciousness would open space for new initiatives 

stemming from local producers, entrepreneurs, citizens and various social groups. Bottom-up 

approaches would create opportunities for new forms of public and private partnerships and 

coordination in highly decentralized, participatory and experimental ways. New local 

financial institutions, both public and private, lending support to start-ups, small and medium 

size businesses should be envisaged in the context of comprehensive bottom-up economic and 

social restructuring. 

 In the context of reversed responsibilities, the European institutions would not sit idle. 

Funding and support for all European citizens to strengthen conceptual and practical 

capabilities throughout their working lives should become the central responsibility of the 

Union. It should become hospitable and supportive to the emerging co-existence of different 

socioeconomic models across Europe. It should participate in disseminating good practices 

and institutional innovations from one place to another in close partnership with various 

communities. In this endeavor, the Union should also prevent any local, regional or national 

attempts in pursuing social dumping, environmental dumping or tax dumping within the 

Union.  

 At the global level, the Union should pursue similar goals to achieve global labor and 

environmental standards and secure more balanced, inclusive and sustainable global 

developments. The Union could offer a substantial boost for the funding of citizens' basic 

social endowments, using the comparatively small percentage of money spent until now to 

prop up large financial institutions. Indeed, these are the very same firms that remain 

disinterested about the developments of real economies at the local, regional and national 



levels across large parts of Europe. The next source should be the untaxed money from tax 

havens; taxing short-term financial speculative activities should become a common source of 

European funding. 

 The aims of such a "cooperative federalism" are to emancipate the stagnating 

European member states and regions and to empower all European citizens to engage in 

economic, social and political reconstruction of their local and regional and national  

communities, the countries and ultimately the entire Union. Instead of depending on the good 

will of European taxpayers and the arbitrary decisions of the monetary authorities to pursue 

the occasional exercises of "quantitative easing" with very limited success, "cooperative 

federalism" would depend on the ability of European localities to mobilize their resources, 

initiatives and potential. Such a bottom-up reconstruction, supported and met with the top-

down resources, should present a better chance for the more inclusive, balanced and diverse 

development of the EU in the future. Such a development, more suitable and tailored to the 

needs, aspirations and abilities of the citizens and their local communities, should present a 

credible alternative to the current direction of the EU. 

 There is certainly no simple panacea for today's many structural imbalances of the EU. 

However, one can pretend that the current path of European integration is the best and only 

possible one and wait for the next round of referenda and other expressions of popular 

discontent across the EU. This would leave the EU at the mercy of populists and demagogues, 

as is happening in many EU countries and recently in the European Parliament. Instead, the 

progressive thinkers of Europe can try to redirect the current unsustainable trends across 

Europe and look for a more inclusive, balanced and pluralistic constitutional European 

settlement approach. 
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